
GQVERNMENT OF THE DISTRICT OF CQLUMBlA 
B O A R D  O F  ZONING ADJUSTMENT 

Appeal No i 4 2 12 of Advisory Nei ghborhood Coznniis s ion 6A 
p u r s u a n t  t o  S e c t i o n s  8102 and 8 2 0 6  of the Zoning 
R e g u l a t i o n s  from t h e  2 .ecis ion of t h e  Zoning A d m i n i s t r a t o r ,  
da ted  August  8 ,  1984,  in a p r o v i n g  t h e  i s s u a n c e  of 
C e r t i f i c a t e  of Occ-upancy Na. o r  t h e  use of t h e  
f i r s t  floor and basenlent  of c t  premises as a 
d e l i c a t e s s e n  <3nd r e s t a u r a n t  s e a t i n g  f i f t e e n  p e r s o n s  , n o t  
sexually o r i e n t e d ,  i n  an R-4 D i s t r i c t  a t  premises 3 2 0  
S t r e e t ,  N,E, (Square 7 8 0 ,  Lot 79). 

1. The pr~perty which i s  t h e  s u b j e c t  ot t h i s  a p p e a l  
i s  located 01-1 the n o r t h  side of  D Street, between 3 rd  and 
4 t h  Streets and i s  known as p r e m i s e s  320 C S t r e e t ,  N .  
i s  zoned I?--4. 

2 .  The s u b j e c t  p r o p e r t y  is inproved w i t h  a 
t h r e e - s t o r y  p l u s  asenevt r o w  ?'he second and 
thrrd f l o o r s  cf he subject a r e  devo ted  t o  
r e s i d e n t i a l  u s e .  The f i r s t  f l o o r  and b a s e m e n t  of t h e  

commercial u s e s  d a t i n g  I< to 1949, 
s u b j e c t  p r e m i s e s  kave  a h i s t o r y  of ~ ~ a r ~ ~ ~ n f o ~ r t ~ i n ~  

3.  C e r t i f i c a t e  o f  Occupancy N o ,  R 1 3 9 5 6 3 ,  d a t e d  August 
8 ,  1984,  f o r  s: d e l i c a t e s s e n  and r e s t a u r a n t ,  s e a t i n g  f i f t e e n ,  
not  s e x u d l y  o r i e n t e d ,  w a s  i s s u e d  F o r  the f i r s t  floor and 
basement of t h e  s u b j e c t  remises by t h e  D,C. Department of  
Consumer and R e p l a t o r y  A f f a i r s .  

4. The subject  appe&l w a s  f i l e d  on Septem 
p u r s u a n t  t o  S e c t i o n s  17102 and 8 2 0 6  of the Zonincj- 
Reaula t ions .  The a p p e l l a n t  alleges t h a t  c o n t r a d i c t o r y  
d e c i s i o n s  5.17ere i s s u e d  in w r i t i n g  r e g a r d i n g  t h e  a p p l i c a t i o n  
f o r  t h e  c e r t i f i c a t e  of occupancy and t l ia t  it i s  a ~ g r i e v e d  by 
t h e  c k c i s i o n  approving i s s u a n c e  of t h e  c r r t i f i c a t e  of 
occupancy i n  t h a t  a ~ o r ~ ~ - ~ ~ ~ n d o n e ~  ~ o ~ i c o r ~ f o r m i n ~  u s e  will be 
resumed t o  t h e  d e t r i m e n t  of the n ~ i ~ h ~ ~ r ~ o ~ d ~  

5.  The s t a t e m e n t  of t h e  a p p e l l a n t ,  marked! a s  Exhibi t :  PTo. 
16 of  t h e  r e c o r d ,  i n d i c s t e s  t h a t  the. a p e l l a n t  s o u g h t  t o  
provide e v i d e n c e  and t e s t i m o n y  t o  prove as E o l I n w s :  

A. The f i r s t  f l o o r  and, basement 0 2  the b u i l d i n g  have 
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n o t  been  u s e d  for a r-ettaurclnt.  and d e l - i c a t e s s e n  
for a t  1 e a s t  e i g h t  years a n d ,  m o r e  i m p o r t a n t l y  
t h e  use OX t h e  first Floor hacli r e v e r t e d  to 
r e s i d e n t i a l  u s e ,  

B. The Zor,inq Rdvinistrator a c t e d  e r r o n e o u s l y  i n  r i o t  
r e q u i r i n g  t h e  a p p l i c e n t  f o r  t h e  c e r t i f i c a t e  of 
occupancy  t o  meet t h e  b u r d e n  of proof t h a t  the 
nonconforming  use lnad n o t  Lapsed, 

6 -  As a p r e l r n i n s r y  mat te r  a t  t h e  pub lLc  hearingt- of 
Nover-rher 2 8 ,  1.984, c? w e p r e s c E t a t i v e  o f  t h e  C a p i t o l  Hill 
R e s t o r a t i o n  S o c ~ e t y  r e q u e s t e d  p e r m i s s i o n  t o  i n t e r v e n e  i n  t h e  
s u b j e c t  appeal f o r  t h e  f o l l o w i n g  r e a s o n s :  

A. The p r e m i s e s  i n v o l v e d  in t h e  s u b j e c t  appeal a re  
l o c a t e d  r r i t h i n  the g e o g r a p h i c  b c u n d a r i e s  of t lie 
S o c i e t y  as  d e s i g n a t e d  by i t s  b y l a w s ,  

E, A number OF nei-ihers o f  tlie S o c i e t y  live w i t h i n  t h e  
irnniediaLe area of t h e  p r e m i s e s  i n v o i v e d  in the 
s u b j e c t  a p p e a l ,  

C. T h e  s u b j e c t  appecil i r i v o l v e ~  a number 0 2  ;niportaxit 
issues a b o u t  t h e  lapse of  nonconrorITinq u s e s  and 
t h e  S o c i e t y  h a s  appearee acd taken p o s i t i o n s  on 
t h a t  issue i n  c a s e s  b e f o r e  tlhe D.C, C o u r t  of 
A p p e a l s ,  t h e  Zoriing Commission and thca B o a r d .  of 
Zoning A d j u s t r e n t .  

0 .  The outcome o f  t h e  s u b j e c t  a p p e a l  w i l l  d i r e c t l y  
affect t h e  p o s i t i o n  of t h e  S o c i e t y  r e l a t i v e  t o  
nonconforming  u s e s ,  property owned by  t h e  S o c i e t y  
and i t s  members, 

%’he C h a i r p e r s o n  r u l e d  that t h e  Capi t o l  W i l l  R e s t o r a t i o n  
S o c i e t y  be p e r m i t t e d  t o  i n t e r v e n e  and  be a f f o r d e d  p a r t y  
s t a t u s .  

7 .  As a f u r t h e r  p r e l i r u . n a r y  matter a t  the p u b l i c  
h e a r i n g ,  c o u n s e l  f o r  t h e  owner of  -die s u b j e c t  p r e m i s e s  
r e q u e s t e d  t h a t  t h e  Board d i s m i s s  the s u b j e c t  appeal on the 
g r o u n d s  t h a t  t h e  i s s u e s  r-iiised i n  t h e  a p p e a l  a r e  n o t  
p r o p e r l y  b e f o r e  t h e  Board.  

8 .  In s u p p o r t  of the m c t i o n  t o  d i s m i s s ,  counsel for 
t h e  p r o p e r t y  owner a r g u e d  that: 

A.  The i s s u e s  r a i s e d  hy t h e  appei;arit i n  the sr ibject  
appeal8 as  se t  ou t  i i i  E x h i b i t  KO,, 16, w e r e  n o t  
r u l e d  upon by  t h e  Zoning Administrator and d i d  n o t  
form t h e  basis for t h e  d e t e r m i n a t i o n  t o  a p p r o v e  
t h e  i s s u a n c e  of C e r t i f i c a t e  of Occupancy No. 
E3139563. 
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6, S u b - s e c t i o n  7107,l p r o v i d e s  t h a t  d i s c o n t i n u a n c e  ot 
a u s e  f o r  a p e r i o d  of  t h r e e  y e a r s  c o r i s t i t u t e s  
prima f ac i e  e v i d e n c e  of a b a n d o n n e n t ,  and  any  
s u b s e q u e n t  u s e  s h a l l  conforn t o  t k L e  R e g u l a t i o n s  
n o w  i n  e f f e c t ,  The p r o v i s i o n s  o f  S u b - " s e c t i o n  
7 1 0 7 . 1  were i n  e f f e c t  a t  the t i m e  t h a k  the 
c e r t i f i c a t e  of occuaney i n  q u e s c i o n  w a s  a p p r o v e d ,  
hut t h e y  cannot b e  a p p l i e d  r e t r o d c t i v e l y  t o  
i n c l u d e  tlic p e r i o d  p r i o r  t o  t h e  e f f e c t i v e  d d t e  of 
t h e  s u b - s e c t i o n  rn d e t e r m i n i n g  w h e t k e i  t h e r e  w a s  
abandonment 02 dn e y i s t i n y  norlconforminq i i ~ e  

C ,  S u b - s e c t i o n  51C4.3, c i t e d  by t h e  a p p e l l a n t  i n  
E x h i h r t  No. 1 6  i s  no l o n g e r  a p a r t  of t h e  c u l r r e n t  
Zoning R e g u l a t i o n s  and w a s  n o t  c o n s i d e r e d  by t h e  
Zor,ing A c m i n s s t r a t o r  i n  a p p r o v i n g  the c e r t i f i c a t e  
of occupancy .  

9 .  The a p p e l l a n t  and  i n t e r v e n o r  opposed  the r i o t i o n  t o  
d i s m i s s  (t T h e  i n t e r v e n o r  t e s t i f i e d  t h a t  S u b - s e c t i o n  7i04 3 
was c i t e d  i n  t h e  s u b j e c t  a p p e a l  becausc S u b - s e c t i o n  7407-1 
was not r e t roac t ive  znc? t h e r e f o r e  I the  r e g u l a t i o n  i n  e f  tect 
p r i c r  t o  t h e  a d o p t i o n  of  S u h - s e c t i o n  7107-1 seemed t o  b e  i n  
order, The ~ z j o r  t h r u s t  of t h e  a p p e a l  -is t o  p r o v i d e  
e v i d e n c e  of  t h e  abandonment of the noncopfo rn rnq  u s e  of thc 
s u b j e c t  p r e m i s e s ,  The i n t e r v e n o r  was of the opir-iron t h a t  i t  
was t h e  burden of t h e  a p p l i c a n t  Tor c? c e r t i f i c a t e  oi 
occupancy  t o  prove t h a t  t h e r e  had  been  no ahandonment of t h e  
nonconforming  u s e ,  

10, S u b - s e c t i o n  7 1 0 7 . 1  of t h e  Zor ing  R e g u l a t i o n s  
becane e f f e c t i v e  on Augus t  5 ,  19133 and p r o v i d e s  as f ^ o l l o w s :  

" D i s c o n t i n u a n c e  f o r  any r e d s o n  of a nonconforming  u s e  
of a s t r u c t u r e  o r  of  land, e x c e p t  where g o v e r n m e n t a l  
a c t i o n  i n q e d e s  access t o  t h e  p r e m i s e s ,  f o r  a period of 
nore than three y e a r s ,  sha l l  be c o n s t r u e d  cls a pr ima 
f a c i e  e v i d e n c e  of no  i n t e n t i o n  t o  resuve  a c t i v e  
operat ior]  a s  a nonconforming  u s e  Any s u b s e q u e n t  u s e  
sha1'- conform t o  t h e  r e g u l a t i o n s  of  t h e  d i s t r i c t  in 
which  t h e  u;se i s  l o c a t e d . "  

11. S u b - s e c t i o n  7 i 0 4 . 3  of t h e  Zoniiig Kegulaiions was 
e l i m i n a t e d  f rom the Zoninc; R e g u l a t i o n s  s u b s e q u e n t  t o  the 
r e v i s i o n s  of t h e  nonconforming u s e  p r o v i s i o n s  on August 5 ,  
1983.  S u b - s e c t i o n  7104.3 p r o v i d e d  t h a t ,  p r i o r  to August 5 ,  
i 9 8 3 :  

"When a n  e x i s t i n g  nonconforming  usc has b e e n  changed  t o  
a conf0rmir.q o r  more r e s t r i c t i v e  ~ s e ~  it s h a l l  no t  b e  
changed  back  to a noncon€orming use o r  less  r e s t r i c t i v e  
use. 'I 
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1 2  The Zon ins  A d m i n i s t r a t o r  t e s t i f i e d  t h a t  t h e  normal- - 
p r o c e s s i n g  of a n  a p p l i c a t i o n  f o r  a c e r t i f i c a t e  o f  occuparicy 
i n v o l v i n g  a nonconforming use invoI\7es  t h e  f o l l o w i n g  s t e p s  : 

A. 

B. 

c. 

n, 

E. 

F, 

G .  

H . 

z, 

J. 

Ar; a p p l i c a t i o n  f o r  a c e r t i f i c a t e  of occupancy  i s  
f i l e d  an$ checlreci f o r  c o m p l e t e n e s s  

Records  of t h e  p r i o r  use, ,  if a n y ,  a re  examined ,  

The a p p l i c a t i o n  a n d  r e c o r d s  o f  p r i o r  u s e  are  
r e f e r r e d  t o  t h e  zo1:in.g t e c h n i c i a n  who cbrclrr, t h e  
z o n i n g  oi: t h e  p r o p e r t y  and  r e ~ i e w s  t h e  f i l e  t o  
cl-ieclr t h e  p r i o r  use o f  t h e  p r o p e r t y ,  i n  
p a r t i c u l a r ,  t h e  l a s t  v a l i d  use of t h e  p r o p e r t y .  

The l a s t  v a l i d  u s e  of t h e  property i s  examined t o  
check w h e t h e r  it p e r t a i n s  t o  t h e  p a r t i c u l a r  f l o o r  
o r  f l o o r s  which  dre s u b j e c t  -Lo khc a p p l i c a t i o n  for 
t h e  c e r t i f i c a t e  o f  occupancy ,  

The l a s t  use, d a t e  of c e r t i f i c a t e  of occupancy ,  
arid z o n i n g  d i s t r i c t  a r e  e n t e r e d  onto t h e  
a p p l i c a t i o n  form,  The re  i s  s p a c e  011 t h e  
a p p l i c a t i o n  f a rm f o r  t h e  a p p l i c a n t  t o  i n d i c a t e  t h e  
l a s t  use of t h e  p r o p e r t y ,  as well a s  che p r o p o s e d  
rise * 

The a p p l i c a t i o n  and r e c o r d s  cf p r i o r  u s e  a re  
compared t o  i d e n t i f y  w h e t h e r  t h e  p r o p o s e d  u s e  i s  
i d e n t i c a l  to and  o c c u p i e s  t h e  i d e n t i c a l  space a s  
t.he p r i o r  u s e  e v i d e n c e d  by t h e  l a s t  c e r t i f i c a t e  of 
occupancy ,  

if t h e  l a s t  u s e  p e r m i t t e d  by a v a l i d  c e r t i f i c a t e  
of occupancy  i s  i d e n t i c a l .  t o  the proposed: u s e ,  a 
c e r t i f i c a t e  O Z  occupancy  i s  approved  zria i s s u e d ,  

i n  t h e  e v e n t  t h a t  a q u e s t i o n  1s r a i s e d  as  t o  
w h e t h e r  t h e  u s e  w a s  c o n t i n u o u s ,  t h e  Zoiiing 
A d m i n i s t r a t o r ' s  s t a f E  c h e c k s  w i t h  o t h e r  acJeIlcies 
t o  d e t e r m i n e  wheeher  there are r e c o r d s  s u c h  as  
l i censes  ,- t a x  r e c o r d s  a f f  i d a v r t s  €rom p r o p e r t y  
owners o r  o p e r a t o r s ,  and  o l d  leases a v a i l a b l e  to 
v e r i f y  t h e  use of t h e  p r e m i s e s  over t h e  y e a r s .  

If- t h e  Zoning A d m i n i s t r a t o r ' s  s t n f F  i s  u n a b l e  t o  
d e t e r m i n e  whe-cher a u s e  h a s  been  c o r i t i n u o u s ,  t b e  
a p p l i c a n t  f o r  t h e  c e r t i f i c a t e  of occupancy  is 
contacted and r e q u e s t e c  t o  f u r n i s k  ~ u i y  e v i d e n c e  
which it h a s  t o  p r o v e  Lhat u s e  has n e t  been 
d i s c o n t i n u e d  o r  revertea t o  a r o n f o r m i n q  use, 

I f  t h e  a p p l i c a r j t  i s  able t o  p r o d u c e  such  e v i d e n c e  
t o  t h e  s a t i s f a c t i o n  of the Zoning A d m i n i s t r a t o r  I 
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and no  e v i d e n c e  t o  t h e  c o n t r a r y  i s  p r e s e n t e u ,  t h e  
c e r t i f i c a t e  o f  occupancy  r e m a i n s  v a l i d  f o r  l a c k  of 
g r o u n d s  k o  deny o r  r e v o k e  a p p r o v a l  of t h e  
c e r t i f r c a t e  of occuancy .  

1 3 ,  Tn t h e  s u b j e c t  c a s e r  the Z o r i n g  A d r i i r n i s t r a t o r  
testified t h a t  a n  a p p l i c a t i o n  f o r  a c e r t i f i c a t e  o f  occupancy  
was  p r o p e r t y  f i l e d  for u s e  of t h e  p r e m i s e s  as  a del ica tessec  
and  r e s t a u r a n t .  T h e  pric;r r e c o r d s  were checked  and found t o  
be f o r  t h e  s i re  u s e  a s  p r o p o s e d .  The c e r t i f i c a t e  of 
occupancy  w a s  t h e r e f o r e  I approved and i s s u e d  

14- Subsequen t  to the i s s u a n c e  of t h e  c e r t i i i c a t e  of 
occupancy  I c o n c e r n s  r e g a r d i n g  t h e  i s s u a n c e  of t h e  
c e r t i f i c a t e  o f  occuancy  w e r e  b r o u g h t  t o  t h e  < A t t e n t i o n  of zlne 
Zoning A d m i n i s t r a t o r  hy a rieiglnbori ng p r o p e r t y  owner dnd 
r e p r e s e n t a t i v e s  of t h e  Advisor57 Neighbcrhood Conmiss ion  who 
cleirned t h a t  t h e  nonconforming u s e  of t h e  s u b j e c t  p r e m i s e s  
had been  d i s c o n t i n u e d  f o r  a. p e r i o d  of y e a r s ,  Wo m a t e r i a l  
e v i d e n c e  o f  t h e  abandonment of u s e  o r  r e v e r s i o n  oi t h e  u s e  
t o  a confo rming  u s e  w a s  p r e s e n t e d  t o  t h e  Zorirng 
k a m i n i s t r a t o r  by t h e  n e i g h b o r  o r  t h e  ANC, 

1 5 .  f_n conformance  w i ~ h  oftice p o l i c y ,  t h e  a p p l i c a n t  
was reques t -ed  t o  s u b m i t  i n f o r m a t i o r  v e x  i C y i r , g  r.he c o n t i n u o u s  
use of t h e  s u b j e c t  p r e ~ u s e s  f o r  nonconforming  p u r p o s e s ,  
R a s e d  on  che review of t h e  materials s u b m i t t e d  by t h e  
a p p l i c a n t .  i n  s u p p o r t  of h i s  c o n t e n t i o n  t h a t  t h e r e  was iio 
abandonment o f  use a n d  i n  c o n s i d e r a t i o n  of t h e  ZonLiig 
R e g u l a t i o n s  in efPec t  a t  the t i n e  o f  t h e  a p p l i c a t i o n  Tor t h e  
c e r t i k i c a t e  of occuancy , t h e  Z o n i n g  A d m i n i s t r d t o r  deterF:ir,ed 
t h a t  t h e r e  was a?_o e v i d e n c e  of a d i s c o n t i n u a n c e  or 
aLandonment n f the nonconforming  u s e .  

1 6 .  I n  a d d i t i o n ,  i t  was t h e  o p i n i o n  o f  t h e  Zo,iing 
A c ? m i n i s t r a t s r  t h a t  t h e  p r o v i s i o n s  of S u b - s e c t i o n  ?10?,1 of 
t h e  Zoning R e g u l a t i o n s  coulc? not  b e  a p p l i e d  r e t r o a c t i v e l y .  
T h e r e f o r e ,  t h e  t h r e e  y e a r  p e r i o d  o f  d i s c o n t i n u a n c e  of a u s e  
c i t e d  t o  i n d i c a t e  an abandonment of a nonconforming  USC c a n  
o n l y  be c o u n t e d  f rom t h e  E f f e c t i v e  d z t e  of  t h e  amended 
r e a u l a t i o n s ,  namely from Augus t  5 ,  1 9 8 3 .  

1 7 .  based on t h e  i n f o r n a c i o n  b e l o r e  him, t h e  Zoning 
A d m i n i s t r a t o r  d e t e r m i n e d  t h a t  t h e r e  were no  g r o u n d s  f c r  t h e  
d e n i k l  of o r  r e v c c a t i o n  of tne c e r t i f i c a t e  0 2  occupancy  
issue? f o r  r e s t a u r a n t  and  d e l i c a t e s s e n  u s e  or' t h e  sti1:)fec-t- 
p r e m i s e s .  

18 .  A s  i n c l i e a t e d  i n  E x h i b i t  N o .  1 6  of t h e  record and 
as  se t  tort11 i n  F i n d i n g  N o .  5 ,  the a p p e l l a n t  t o o k  no 
p o s i t i o n  on t h e  Zoning a d m i n i s t r a t o r  s o p i n i o n  conce r n i n g  
t h e  a p p l i c a b l l i t y  of S u b - s e c t i o n  7107,l o f  t h e  Zoning 
Regulations o r  its c n f o r c e m m t .  
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1 0 -  The a p p e l l a n c  s t a t e d  t h a t ,  as p'art of i t s  
p r e s e n t a t i o n ,  ev idence  would be  o f f e r e d  t o  p rove  t h a t  the 
izse had been d i s c o n t i n u e d  ar:u, f u r t h e r  t h a t  t h e  use o i  t h e  

a p p e l l a n t  t e s t i f  i e d  t P a t  it informed t h e  Zonina  A d m i n i s t r a t o r  
of that i n t e n t i o n  o r a l l y  p r i o r  t o  f i l i n g  r h e  a p p e a l  bii t  was 
of t h e  o p i n i o n  t l ia t  i t  w a s  t he  buraen  oE tlie a p p l i c a n t  t o  
p rove  t h e  ~ ~ I I ~ ~ ~ I J O U S  nonconfor runq  u s e  of t h e  p r o p e r t y .  
T h e r e f o r e  the r v i d e n c e  which t h e  c ippe l l an t  p l anned  t o  
p r e s e n t  at tlie h e a r i n g  had riot been chown t o  t h e  Zo~ing 
,Edmin i s t rn t c r  p r i o r  t o  t h e  public h e a r i n g .  

s u b j e c t  premises had r e v e r t e d  t o  r e s i d e n t i a l  u s e .  The 

2 0 .  Based on t h e  i n t o r n a t i o n  b e f o r e  I C ,  t h e  Gcard 
finas t h a t  tlrie s u b j e c t  a p p e a l  i s  before i t  p r e m a t u r e l y ,  T h e  
Board must  determ_r.ne t h e  outcome of an  appes.1 based  on t h e  
evj dence upoii which the Zoning A d m i n i s t r a t o r  based h i s  
o r i g i n a l  d e c i s i o n ,  I n  the inszanr  caseF the appella~t h a s  
n o t  p r e s e n t e d  t h e  Zoning Adnil?; s t r a t o r  w i t h  s u f f i c i e n t  
e v i d e n c e  tc, s u p p o r t  i t s  claims.  had. t h e  a p p e l l a n t  p rov ided  
t h e  Zoning A d m i n i s t r a t o r  w i t h  such e v i d e n c e  h i s  d e t e r -  
mina t ion  r e g a r d i n q  t h e  v a l i d i t y  of t h e  c c r t i f i c a t e  of 
~ c c u p a n c y  i n  qnestior: may have been d i f f e r e n t .  In any 
.317ent, t h e  Board c a n  n o t  c o n s i d e r  m a t e r i a l  evrdence which 
M ~ S  n o t  b e f o r e  the Zoning A a m i n i s t r a t o r  a t  t h e  time of h i s  
d e c i s i o n  and t h e  a p p e a l  would more p r o p e r l y  be  f i l e d  b e f o r e  
t h e  Board a f t e r  c? d e c i s i o n  h a s  been made b\7 t h e  Toni-ncj 
A d m i n i s t r a t o r  a f t e r  examining a l l .  t h e  ev idence  a v a i l a b l e .  

CONCLUSIONS OF LAW AND o;PIP;IrcN: 

Based on the "regoing r i p d i n g s  of fact and t h e  
cvir le i ice of r e c o r d ,  t h e  E o ~ r c i  i s  0 2  t h e  o p i n i o n  t h a t  t h e  
d e c i s i o n  of t h e  Z o n i n g  A d m i n i s t r a t o r  which i s  t h e  s u ~ ~ j e r t  of 
t h i s  a p p e a l  w a s  n o t  based  on t h e  ev idence  z v a i l a b l e  t o  che 
a p p e l l a n t  and proposed  t o  b e  p r e s e n t e d  by t h e  appe l l an t . ,  
The Board r a n c l u d e s  t h a r  t h e  d e t e r n i n a t i o n  by t h e  Zoning) 
A & t i n i s t r a t c r  t o  issue t h e  c e r t i f i c a t e  of occupancy f o r  t h e  
s u b j e c t  p remises  was b a s e d  on t h e  ev idence  s v a i l a b l e  t o  him, 
which i n c l u d e d  e v i d e n c e  c o n t a i n e d  i n  tlie r e c o r d s  cf t h e  
l ? i s t r ic t  of Columbia as ev idenced  by -che p r e v i o u s  
c e r t i f i c a t e  of  occupancy and e v i d e n c e  presenisci; by t h e  
a p p l i c c n t  t h a t  t h e r e  was no abandonment of u s e .  N o  material. 
ev idence  w a s  p r e s e n t e d  to the korAing AdRin i s t r aLor  by tlie 
a p p e l l a n t  L o  a e n o n s t r a t e  t h a t  t h e  u s e  had beep abandoned c~r 
t h a t  the use h a s  r e v e r t e d  t o  a r e s i d e n t i a l  use, The Boarci 
f u r t h e r  conc ludes  t h a t  t he  a p p e a l  i s  prer?a"curely f i l e d ,  The 
a p p e l l a n t  shou ld  rncre p r o p e r l y  p r e s e n r  t o  t l -e Zoning 
A d m i n i s t r a t o r  t h e  e v i d e n c e  a v a i l a b l e  t o  i t .  Based on the 
Z o n i n a  A d m i n i s t r a t o r ' s  d e t e r m i n a t i o n  a t t e r  r ev iew of a l l  t h e  
a v a i l a b l e  i n f o r m a t i o n  t h e  a p p e l l a n t  ma17 f i l  e a i i e w  a p p e a l  
from t h a t  d e c i s i o n ,  i f  n e c e s s a r y ,  

'r'he Eoard w i l l  make a d e t e r n i n a t i c n  I ? ~ , s e d  only on Lkte  
e v i d e n c e  t h a t  t h e  Zoning A d m i n i s t r a t o r  had b e f o r e  h im a t  t h e  



time of h i s  decis ion ,  The Board w i i l  not cake i n t o  a c c o u n t  
cvidence a ~ d  . facts t h a t  were n o t  heforc: the Zoning 
Administ~ator. A c c o r d i n g l y  it. is ORDEREI) t h a t  t h e  appeal 
is hereby DJSEJISSEC as not being prope r ly  before the Eoard. 

VOTE: 5-0 (Douglas J, Pdtton, Charles R. Norr i s ,  W i L 1 _ i ; i r n  E'. 
McIntosh, L i n d s l e y  W i l l i a m s  aiid C a r r i e  L .  
Y h o r r h i 1 . 1  to di.smiss) 
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